Agreement for Patent Services

This is an Agreement for Patent Services (herein “Services”) entered into by and between all of Bay Area Intellectual Property Group, a Nevada LLC, and/or its dba Bay Area IP, a California LLC, and/or Ariel S. Bentolila (jointly and severally "BAIP”), and the individual person named
                                                                                  , residing at the address of
                                                                                                                                                                                      ("CLIENT").  By executing this agreement, CLIENT represents that all parties with any inventorship, or ownership or security interest (by way of example and not limitation, other inventors or assignees) in any intellectual property (IP) involved in this engagement are parties to this Agreement (herein the “Agreement” or “TOS”).
1. Scope of Professional Services: Unless otherwise indicated in a separate written addendum countersigned by the parties, BAIP is hereby retained by Client on an as-requested basis such that engagement on any given requested matter is contingent on BAIP confirming its availability, wherein the scope of Services to be rendered hereunder is solely to provide patent application (PA) and/or prosecution services (PS) and to perform other activities reasonably related thereto, and must first be specified and quoted in a written quote delivered by BAIP to CLIENT, irrespective of any payments to, or engagement confirmations made by, BAIP. BAIP may represent CLIENT, yet not any of CLIENT’s agents or any individuals associated with CLIENT. CLIENT acknowledges and affirms that for all flat-fee tasks the scope of the services and any representation obligated to perform under this TOS are strictly limited to the scope of each task procured and fully prepaid for by CLIENT or its AGENT, and CLIENT provides this informed consent pursuant to 37 CFR 11.102(c), understanding the potential consequential material risks exist such as lack of representation continuity, missing deadlines, unintentional abandonment, and/or additional costs in seeking alternate representation, USPTO fees, revivals, etc.  . After a given procured flat-fee task is reasonably completed (e.g., without limitation, a PA/PCT/Foreign filing, office action response (OA), patent search/opinion, etc.), BAIP shall have no continued services obligations whatsoever, and if BAIP does not timely respond to a request, CLIENT should assume unavailability and promptly seek a 3rd party to timely handle the work or representation. 
AGENTS OF CLIENT: If CLIENT is engaging BAIP through an agent representing CLIENT then CLIENT agrees to be bound to the TOS BAIP has with such agent, and that the agent is CLIENT’s representative and properly providing any fees and/or instructions to BAIP, which BAIP always assumes, in good faith, are completely according to CLIENT’s knowledge and wishes. CLIENT takes official notice that compensation to BAIP for all work under this TOS is provided by CLIENT's agent, and not CLIENT. CLIENT acknowledges that BAIP has provided disclosure of this relationship to CLIENT under 37 CFR 11.201 and 11.504, and CLIENT accordingly provides full consent to BAIP to be compensated by any such agent of CLIENT, and will ask BAIP for any compensation details as needed.
2.
Other Clients; Conflicts.: CLIENT understands, agrees and acknowledges that BAIP represents a wide range of clients, some of which may be or become customers, vendors, or competitors of CLIENT. It is possible that at some point during the course of BAIP’s representation of CLIENT, a conflict could arise between CLIENT and BAIP’s other clients. Currently, BAIP finds no client conflict which would prevent BAIP from providing the Services to CLIENT under applicable law. However, should BAIP discover, at any time, a potential conflict which under applicable law would prevent BAIP from providing Services to CLIENT, BAIP will bring the matter to CLIENT’s attention, and CLIENT shall do the same. By signing this TOS, CLIENT agrees that BAIP may represent companies or individuals in any way that does not present a conflict under applicable law (e.g., 37 CFR 11.107) , unless otherwise provided herein.

3. Confidentiality:  If CLIENT discloses these communications to any third-party, CLIENT jeopardizes the privileged nature of the communications. BAIP hereby advises CLIENT not to disclose privileged information to any third parties and CLIENT does so at its own peril. Moreover, no information shall be considered confidential or property unless CLIENT marks any such written material “CONFIDENTIAL.” BAIP will use all reasonable diligence to prevent unauthorized use or disclosure by BAIP of such confidential information; provided, that BAIP shall have the right to disclose such information and materials to any necessary personnel who have agreed to maintain the confidential nature of such information and materials Notwithstanding the foregoing, BAIP shall not be bound with respect to any of the disclosed CLIENT information that: A) Is/becomes part of the public domain through no fault of BAIP; B) At the time of its receipt from CLIENT was already known by BAIP; C) Comes to BAIP from a 3rd party having the right to disclose thereto; D) Is disclosed by BAIP under a valid court order.
4. General Notices:
TIME LIMITS: CLIENT must return this TOS execute and make the quoted payment to BAIP within 3 weeks of the quote date or this TOS may be rejected. 
MASTER AGREEMENT: This TOS serves as a master TOS between the parties. Unless otherwise quoted in writing by BAIP, each project, task, or PA and/or PS work shall be quoted or estimated to CLIENT separately in writing and must be individually negotiated between BAIP and CLIENT based on the then-current fee schedule. All Services rendered for any CLIENT Projects/Requests shall be governed by this TOS and any such separate writings shall be deemed an addendum to this TOS.
OWNERSHIP: By default, BAIP assumes that all inventors are equal co-owners (i.e., applicants) in any application filed. If otherwise, CLIENT agrees to tell BAIP in writing and record an official assignment at the patent office for each application and acknowledges that anything short of that may result in unintended ownership. 
FOREIGN PATENT RIGHTS: To preserve the right to priority based on the filing date of a US PA, CLIENT acknowledges responsibility to, within 12 months from the earliest filing date of a utility PA (UPA) or a provisional PA (PPA) with the USPTO, either directly file PA(s) abroad with desired countries under the Paris Convention and/or file a Patent Cooperation Treaty (PCT) if CLIENT’s country and desired patenting countries are all PCT members; wherein for PCT, foreign national stage PA(s) must be timely filed in each desired member country, most within 30 months of the PCT priority date. However, not all countries are PCT member, and even of those that are not all follow the 30 months timing, some may be as soon as 18 months. So, CLIENT agrees that it responsible and liable to determine all deadlines and treaty memberships/procedures for desired countries and act/instruct BAIP accordingly, and that when BAIP reasonably follows CLIENT’s foreign/PCT filing instruction professional and filing fees paid are not refundable even if CLIENT had no actual filing rights in the jurisdiction at issue. BAIP may not provide any such counseling or deadline(s) notice services to CLIENT related thereto. All new tasks for BAIP must be properly engaged and quoted fees funded by CLIENT at least 3 months before any deadlines for PA filings, and 6 weeks for OAs. Until the foregoing occurs, CLIENT agrees and acknowledges that BAIP has not been so obligated, even if BAIP quoting delays caused less lead time and/or if BAIP has power of attorney (PoA). BAIP assumes that all priority claims are to active and valid patent document(s), and CLIENT is responsible to verify otherwise and liable for all related consequential fees/costs. Regarding the foreign patenting process, generally patent firms are only allowed to file and prosecute patents in their respective countries. CLIENT agrees and acknowledges that BAIP may, at its sole discretion, redact non-essential specification material and/or claims from applications for foreign filing, and may contract with foreign firms either directly or indirectly (via 3rd parties) to perform the foreign filings and translations as needed, and that CLIENT will exclusively work and communicate with the designated foreign firms. CLIENT acknowledges that when engaged for any foreign PA (FPA) work, BAIP’s only obligation, without exception, is to have the procured foreign PA(s) properly filed, and no post-foreign-filing fees are ever charged or related services ever obligated. BAIP is not competent to review or advise on foreign post-filing paperwork or prosecution. At any point if CLIENT is not happy with foreign firms contracted by BAIP then CLIENT is always free to transfer to better firm(s). CLIENT agrees to make sure that all official PCT fees are paid within 30 days of any PCT filing, otherwise very high late fees may be due and/or the PCT may be permanently withdrawn.
DISCLOSURES: 35 U.S.C. §112(1) requires that anything ever to be claimed in the patent must be shown in a drawing and be sufficiently enabled and disclosed with all details so that one skilled in the art can readily make and use the claimed invention as intended. Moreover, USPTO only allows only things clearly existing in the original application to ever be claimed- all else is deemed “new matter”. CLIENT warrants that by signing an oath/declaration, PCT request, or otherwise authorizing any kind of patent office filing, foreign or domestic, that CLIENT performed a detailed review finding that there is no such matter omitted needed to support any future claim desired, and that claims made/amended generally follow CLIENT’s claim priorities/protection goals. 
EFFORT: For PS, BAIP may negotiate with the USPTO under patent law/procedures, yet does not guarantee that a strong patent, or any patent, will be allowed by the USPTO. Moreover, CLIENT agrees and acknowledges that irrespective of level of flat-fee service procured, the quality (e.g., no limitation, patent scope/strength effectiveness in litigation/licensing), likelihood of allowance, and/or validity of any PA and/or prosecution service tends to be at least commensurate with the amount of time spent in its preparation and the novelty, strength, extent, and scope of CLIENT’s invention disclosure (ID) submitted, and that our quoted Basic/Focused level UPAs or PPAs may be drafted, in whole or in part, by BAIPs lower skills patent writers. Generally, CLIENT should procure hourly basis work and certainly avoid basic/focused UPAs, fast (fPPA) and/or cost (cPPA) PPAs if work quality and/or more unlimited scope of work is of higher concern. Moreover, CLIENT agrees to work with BAIP, possibly via AGENT, to establish CLIENT’s top invention protection priorities to claim and the most basic (i.e., broadest), yet non- obviousness, invention version. Any UPA prepared by BAIP will typically include 5 to 20 claims, which BAIP will make efforts to formally draft to at least cover such top invention claim priorities, and likewise for the supporting patent specification. When separately retained for patent prosecution work, BAIP will likewise make efforts to win patent protection which at least consists of claiming CLIENT’s detailed invention design and/or all stated protection priorities and/or all stated non- obviousness novelties; however, CLIENT acknowledges that BAIP never includes prosecution work in any of its flat-fee PA quotes. CLIENT agrees to provide to BAIP the closest prior-art known to be cited to the USPTO; wherein, if none received, BAIP assumes none is known. CLIENT agrees and acknowledges that BAIP shall assume, without 2nd thought, that the claim priorities provided by CLIENT have been sufficiently narrowed to focus on non- obviousness novelties that avoid known prior-art.  Generally, only non-obviousness novelties are patentable, whereby any substantial difference compared to prior-art is a novelty, and the novelty is usually legally not obvious if an average person skilled in the field of an invention would not routinely know or be motivated to try or make an equivalent to the novelty in question.
TYPES OF PATENT PROTECTION: Ornamental designs that have only aesthetic, visual qualities are protected by Design Patents, and inventions that have functional usefulness, that solve some kind of problem, are protected by UPAs. It is common to protect the function or manufacture of an article with a UPA, and the outward appearance of the same article with a Design patent. Generally, design patents protect the same or obvious variations to the look of the article, whereby the functionality of the article is not relevant. CLIENT acknowledges that often Design patents have little value especially relative to UPAs.
DRAWINGS: BAIP shall have no obligation to complete and/or formalize any drawings beyond that quoted to CLIENT in writing as explicitly included in a flat-fee, whereby CLIENT shall pay BAIP to formalize any such excess drawing(s) at least 30 days prior to any USPTO deadline or filing. CLIENT agrees that BAIP may file drawings by default as informal. BAIP formal drawings service is limited to delivering USPTO accepted PDF format drawings but not any CAD source files to any party. If only a portion of the drawings at issue in a missing parts notice were included in a BAIP flat fee quote then CLIENT agrees that BAIP is not responsible for doing the included ones until CLIENT instructs which one(s) of the set are for BAIP to do. CLIENT may handle formalizing not-included drawings itself and shall be solely responsible for any third-party fees and any related or consequent USPTO fees or loss of patent rights, irrespective of any courteous advice BAIP may provide. 
PRIOR-ART: Per applicable USA patent law (including 35 U.S.C. §102 (b)), CLIENT acknowledges that CLIENT has a duty to inform the USPTO of: any prior-art in an Information Disclosure Statement (IDS) (see below), and if any public events or circumstances occurred more than a year prior to filing a PPA or UPA with USPTO, and that such events may bar patentability of such filings. Such events include but are not limited to: CLIENT’s invention that is the subject of a PPA or UPA was (a) sold or offered for sale in the U.S., (b) described in a printed publication or claimed in a patent anywhere, or (c) disclosed to or used by the public within the United States more than one year prior to filing. As such, CLIENT acknowledges being responsible to, and liable otherwise for having a prior-art research/opinion performed (at additional cost) prior to any PA work, and/or promptly filing its own informal PPA before any patentability baring event date, having at least a full description of how to make and use the invention(s), irrespective of any work procured from BAIP, or any notice(s) CLIENT may have provided to BAIP. CLIENT acknowledges being responsible to/ liable for assuring that a UPA, PCT, and/or foreign filing is filed prior to the earliest PPA’s expiration; and, that it may claim priority up to 2 months late in UPAs (with a fee), and up 4 months late in PCTs (after which CLIENT has to pay to restore unintentional late priority). CLIENT agrees that if no prior-art research was procured, BAIP may assume CLIENT achieved its own with favorable results and reflected those results in the novelty claim priorities submitted for BAIP’s drafting work. CLIENT must pay for a separate BAIP patentability opinion concerning any and each non-patent prior-art it may discover at any time.
BY LAW CLIENT MUST DO THE FOLLOWING OR RISK PATENT RIGHTS INVALIDITY/LOSS: The USPTO requires that any prior-art (incl. any related US/foreign/international PA(s) prosecution) known to any inventor, or related others, must be promptly submitted in an IDS to the USPTO. CLIENT acknowledges its obligation to provide the USPTO with an IDS listing the most relevant prior-art. Likewise, the USPTO requires applicants to disclose to the USPTO, within 2 months, any PAs that an applicant/owner has filed, even if they are unrelated. Also, at any time, falsely claiming or paying the Micro entity status fee level may invalidate the patent- so any such mistake must be promptly corrected. CLIENT shall assure the foregoing is timely and accurately provided/paid to the USPTO even if CLIENT believes BAIP should be handling it otherwise for any reason, and that by default BAIP assumes CLIENT qualifies as micro entity and/or has itself done any such IDS/co-pending filings. Moreover, CLIENT acknowledges that the USA is a first-to-file patent system having strict filing deadlines and requirements, so CLIENT agrees to at least file its raw ID as a PPA, or informal PA with a broad, informal claim, if BAIP is taking too long to prepare/file a completed PA.
PATENT PENDING: CLIENT understands that it is illegal to claim patent pending status prior to the date a PA is properly filed. A PPA provides patent pending status for one year from the filing date of the PPA and then expires. A PPA never becomes a patent. A UPA that claims priority to the PPA must be filed by CLIENT before the PPA expires- BAIP may not provide CLIENT a deadline reminder. There is no PPA for design patents. If a utility or design PA is to be filed by BAIP based on a PPA, CLIENT must request a fee quote and fund such application within 9 months after the filing date of the PPA. CLIENT agrees that any quoted “fast, quick and dirty PPA” is an ‘as is’ PPA filing of CLIENT’s disclosure material or an incomplete BAIP draft specification.
NON-PUBLICATION: CLIENT understands that if a foreign or international patent will be filed that claims priority to a US PA then CLIENT must allow the US PA to be published by USPTO 18 months after the earliest US filing date. Otherwise, generally, if no foreign patent rights are sought by CLIENT, CLIENT should file a non-publication request with the USPTO. The non-publication request must be filed contemporaneous with the US UPA application, and can never be filed afterwards; however, it may be later rescinded. CLIENT must indicate to BAIP that a non-publication request should be filed. If BAIP does not receive non-publication request instructions and corresponding signed/dated form from CLIENT (no later than contemporaneous with CLIENT’s signed oath), BAIP will assume CLIENT does not wish a non-publication request to be filed. If a non-publication request was ever filed on any CLIENT PA, CLIENT must, and accepts fully responsibility and liability to, officially rescind it with the USPTO prior to or with filing any foreign or international PA, otherwise the US UPA becomes automatically abandoned. By default, unless otherwise confirmed in writing, BAIP assumes that no non-publication request was ever filed. 
MAINTENANCE FEES: CLIENT understands that maintenance fees are due every 3.5 to 4 years after a UPA is issued by the USPTO. It is the SOLE responsibility of CLIENT to TIMELY pay all fees, or jeopardize their patent(S) VALIDITY. 
CORRESPONDENCE ADDRESS AND COMMUNICATIONS: BAIP offers two filing option for CLIENT to select from: 1) filed in CLIENT’s name, CLIENT tracks, receives, and handles the USPTO correspondence (which is the default option included in all flat-fee quotes), or 2) BAIP does this (costs an additional $1500 fee). By default, BAIP assumes that correspondence and maintenance fee addresses are to be in CLIENT's name/address of record to receive the USPTO correspondence. If/when CLIENT receives the USPTO correspondence then CLIENT agrees to the following: a) provide BAIP with its USPTO customer number if it has one, or a valid mailing address if different from the CLIENT's residence/company address of BAIP record; b) prior to, and upon, any filing with USPTO verify that CLIENT’s correspondence information submitted to USPTO is correct; c) if no official notice is received by CLIENT within 2 (two) months after any USPTO filing for filing receipts, 3 weeks for PCT filings, and 12 months for OAs, CLIENT shall contact the USPTO/WIPO/PAIR, as appropriate, to check status to assure nothing was lost in the mail; d) no matter what, CLIENT is responsible for all fees/costs to revive any abandoned application, even if a BAIP mistake was involved; and e) CLIENT agrees to review all USPTO correspondence received, email all pages of it to docketing@bayareaip.com, and upload them to BAIP’s website docketing system, all within 1 week of receipt along with CLIENT’s request/instructions for advice and/or work, and be sure to receive BAIP’s written confirmation/advice thereupon, and CLIENT is responsible and liable to timely confirm with the USPTO (e.g., by calling and/or as indicated in any USPTO mailed filing receipt/notice) that: a filing therewith was successful, any and all priority claims were properly made and achieved, all required fees were paid, any USPTO letters (e.g., missing parts, OAs/notices, etc.) are timely responded to, whereby CLIENT is accordingly responsible for all fees required to correct any related errors/failures (e.g., revivals, restore priority, surcharges, extensions, refiling, etc.). If CLIENT does not have a stable or safe mailing address then CLIENT should get Private PAIR access and/or procure BAIP to receive correspondence, and forward it to CLIENT. BAIP will assume all inventors are US citizens unless otherwise indicated. CLIENT may obtain a Customer Number for BAIP to potentially use in the PA; however, by doing so CLIENT agrees and acknowledge that this does not in any way obligate BAIP to do, or make BAIP liable for, anything that would not have been expected or an issue had CLIENT not sent BAIP its customer number. To help avoid oversights, errors and large delays, after CLIENT communicates anything important in writing or makes any kind/form of payment(s) to BAIP, if not answered or confirmed resolved/handled in writing by BAIP within 4 days, or 1 day if any deadline is imminent, CLIENT acknowledges it will call BAIP during its normal business hours (M-F, 9-5 PST) and speak to a live representative thereof and/or leave a voice mail (VM) to alert and request official email confirmation of BAIP's handling the submission, payment, and/or issue, and be assiduous in assuring that BAIP confirms by email that the matter at issue is timely queued for work with an estimated completion date; otherwise, BAIP’s ignorance of, or inaction on, CLIENT’s matter at issue may continue until such notice is provided by CLIENT, and CLIENT is responsible for all resulting consequences, be it financial, lost patent rights, or otherwise. 
SUBMISSIONS: BAIP does not accept physical delivery of any kind of materials or properties contemplated under 37 CFR 11.115, which, for example, CLIENT may wish to have received, maintained or returned by BAIP. CLIENT agrees that BAIP has no responsibility whatsoever to receive, maintain or return any of CLIENT’s physical material or properties. CLIENT agrees that BAIP may, at any time and at BAIP's sole discretion, refuse acceptance of, or dispose of or destroy any kind of such material or properties/physical material. CLIENT should instead submit soft copies, photos, videos that clearly document and convey the nature of the invention.

5. Fees, Costs and Bills: FEES; HOURLY RATES; FLAT RATES: Most Services are billed upon milestones, at BAIP's prevailing hourly rates or per fixed-fees in a written quote. Certain IP services rendered by BAIP may be quoted at a fixed maximum fee. Flat-fees are the entire payment for the ordered service(s) or work regardless of time spent. BAIP work assumes quoted discounted fixed-fees apply unless CLIENT selects our undiscounted hourly work, at least upon any initial payment. However, CLIENT agrees that all direct contacts from the USPTO are billed at our hourly rates. CLIENT agrees that flat-fees, any general retainer and setup fees, paid will be earned by BAIP immediately upon payment and will be deposited in BAIP's operating business account instead of a CLIENT trust account, which is by default under 37 CFR 11.1l5(c); and CLIENT will not be entitled to a refund of any portion of the fixed-fee unless (1) the Service(s) or work is not completed, in which event a calculated portion of the flat-fee may be owed according to the below flat-fee milestones and terms, or (2) it can be officially determined that the flat fee and/or general retainer fee is/are clearly excessive or professionally unethical under the circumstances.  If CLIENT procures the priority general retainer fee upon engagement, as may be included in a flat-fee quote, BAIP shall:  1) make best efforts to meet the quoted priority turn-time 2) not represent anyone else in direct inventive matter conflict, and 3) keep client’s matter in high priority during the general retainer period.  For the hourly billing approach, by default: estimated minimum cost is the quoted undiscounted fee, BAIP may represent anyone else in direct inventive matter conflict, work/representation engaged upon is not limited in scope, and turn-times are generally about twice that quoted for the general retainer flat-fee approach.  In general, trust accounts avoid the very rare risk of creditors or misappropriation. If CLIENT instead prefers the trust account method, then the above undiscounted hourly billing approach should be requested in writing upon engagement, and procured along with the quoted setup fee, and the optional general retainer, and be sure that BAIP confirms and acts on this request. If desired, CLIENT should call BAIP for a verbal explanation of trust vs operating accounts, or any other TOS terms, as needed for your informed consent. For any hourly work, the hourly rates for expected personnel currently are: Ariel Bentolila $700 per hour; Patent Attorneys $600 per hour; Patent Agents $550 per hour; Senior Legal Assistants $425 per hour; Patent Engineers $400 per hour; Legal Assistants $350 per hour. CLIENT acknowledges and agrees that all Services rendered hereunder by BAIP are executed as a team effort of project contributors, who may include non-employees under NDA and securely work from home, anywhere. Typically, patent attorneys, agents, former Examiners, and/or engineers will structure technical and patent framework; however, final product quality is honed and managed at least by Ariel Bentolila. These billing rates are adjusted upward from time to time, possibly during an engagement, usually published once a year. In addition, where tight deadlines are imposed by CLIENT or other special circumstances are present, upward adjustments in BAIP’s fees may be had at BAIP’s sole discretion. 
COSTS: CLIENT will also be billed for any costs, charges and expenses incurred during the rendition of the Services on behalf of CLIENT (e.g., without limitation, official & 3rd party fees), which must be paid prior to filing the PA and/or prosecution work product by BAIP.

INITIAL PAYMENT FOR WORK: As with all new client relationships, BAIP requests a pre-payment to begin work on the Services quoted to CLIENT under this TOS. Based upon the Services CLIENT wishes to procure, which Services fees and costs are quoted in writing by BAIP, BAIP requires that an initial pre-payment be made to BAIP that is at least equal to the fix-fee amount requested if said written cost quote is of the fix-fee type. BAIP and CLIENT agree that the fixed fee is comprised of a initial general retainer portion and a prepaid flat-fee portion, both of which are earned upon receipt (i.e., become BAIP property). CLIENT and BAIP acknowledge that the initial priority general retainer portion payment is non-refundable and retains BAIP to be available for priority work on CLIENT’s procured service(s) for a period of three months after the honored general retainer payment is received by BAIP. Any separately quoted fee paid for “prioritized work” is performed on a ‘reasonable efforts’ basis to prioritize such work ahead of other non-deadline/rush work, which do not pay such fee.  If CLIENT wishes to retain BAIP for the quoted flat-fee work on such general priority basis, CLIENT must provide all requested information for such work during this general retainer period to avoid surcharges. After the initial priority general retainer period expires without submitting a sufficient ID, CLIENT agrees that, for docket priority place holding, until and if CLIENT opts out in writing, BAIP may automatically bill one hundred fifty dollars per month as a continued monthly general retainer until receiving a sufficient/approved ID or prepaid funds are consumed. After any general retainer period ends, this TOS becomes a framework retainer TOS, whereby CLIENT must confirm BAIP's availability for new work, and completion of existing work may be significantly delayed, wherein BAIP’s timing, ability, or not, depends on workload and its conflicts checks. BAIP must confirm its availability for new work irrespective of execution of this TOS and any (pre)payment(s) CLIENT may have made to BAIP; whereby BAIP has the right to cancel any such tentative engagement with CLIENT within 4 weeks thereof (or 1 week if a rush/prioritization fee was paid), irrespective of any deadlines or prior promises, and CLIENT waives any kind of resulting damages, with an exception if BAIP finds it is in CLIENT’s best interests, BAIP may impromptu perform a new service and bill reasonable fees, accordingly. CLIENT acknowledges and accepts: that all flat-fee quotes from BAIP do not include any USPTO fees, prosecution, opinions, consultation emailing/meeting time, and/or any prior-art research/assessment related down-payments, and any pre-engagement time/work spent on/with/for CLIENT may be billed on/after engagement at BAIP hourly rates. If BAIP’s quote includes formalizing a certain number of figures then CLIENT agrees to pay the quoted fee per figure in excess thereof otherwise BAIP may reduce the quality level of its work to compensate for the higher case complexity than quoted, and that BAIP may select which figures are formalized, wherein the default is to count from the first figure. Flat-fee PA services will generally be performed in milestone stages; e.g., patent search, a first draft, (if applicable) a final draft, and PA filing. BAIP may quote CLIENT a substantially reduced cost (e.g., small/micro entity offers, fixed-fee offers, etc.) for certain services; wherein, if BAIP is ever requested/required to refund/pay money to CLIENT, (e.g., without limitation, 3rd party penalties, USPTO Office of Enrollment and Discipline (OED) decisions, upon termination, PayPal/credit card chargebacks, legal disputes, etc.) after completion of a certain stage of work, CLIENT agrees that the corresponding non-reduced/undiscounted fees quoted are instead due and billable against any payments made to BAIP to that date, and are reconciled accordingly prior to calculating any refund or judgement due to CLIENT. 
PRE-CONDITION TO COMMENCEMENT OF SERVICES: CLIENT acknowledge that, unless BAIP decides otherwise, at its sole discretion, BAIP, may not begin to render Services, even if rush/prioritization work was quoted, until the following occurs: BAIP provides CLIENT a firm written quote, and CLIENT submits a soft/hardcopy, properly executed, of this TOS to BAIP together with the specified minimum payment, being received and honored by our bank. If BAIP does any work having expectation of such proper engagement, CLIENT owes any consequential fees, even if funds were not actually/ultimately received or honored (i.e., ‘paid’).
BILLS; PROMPT PAYMENT: Except as otherwise stated in this TOS and unless otherwise stated by BAIP in writing, full payment of BAIP bills is due when BAIP performs any milestone, task, or draft/final work product under this TOS. All bills must be paid prior to BAIP finalizing the draft work product or delivering the final work product to CLIENT or any filing thereof with the USPTO. CLIENT agrees that if our quoted/outstanding fee(s) are not paid, BAIP is not responsible or liable for doing any work on the CLIENT’s case, including, but not limited to, prep/filing any PA, paying fees, and responding to OAs, even if a deadline or rush/prioritized work is present and/or may be missed. The parties agree that bills are overdue fifteen (15) days of being due and any bill(s) not paid within thirty (30) days of being due are delinquent, whereby CLIENT acknowledges (a) a 15% late fee will be charged to all outstanding CLIENT balances, and (b) a 2 percent per month interest rate (or the highest lawful rate, if less) shall automatically begin to accrue and be due. After the account is past due BAIP shall have the right to withdraw from representing CLIENT under any PoA and BAIP is absolved of any performance responsibilities to or for CLIENT. Any notices to CLIENT shall be delivered by BAIP verbally, or by email, or by mailing a certified letter to CLIENT’s last known address. BAIP shall impose a fifty-dollar ($50) charge on any returned check. If for any reason BAIP is unable to charge CLIENT’s Payment Method for any requested retainer or payment due, or if BAIP receives notification of a chargeback, reversal, payment dispute, or is charged a penalty for any fee it previously charged to CLIENT’s Payment Method, or if CLIENT become delinquent as set forth in this TOS, CLIENT agrees that BAIP may pursue all available lawful remedies in order to obtain payment, including but not limited to, immediate cancellation, without notice to CLIENT, of any services. BAIP also reserves the right to charge CLIENT "administrative fees" or "processing fees" or "collections fees" for (i) tasks BAIP may perform outside the normal scope of its Services, (ii) additional time and/or costs BAIP may incur in providing its Services, and/or (iii) CLIENT’s noncompliance with this TOS (as determined by BAIP in its sole and absolute discretion) (iv) all fees (including attorney fees), costs and/or time spent in having to enforce this TOS and/or collect on judgments or compensation owed by CLIENT to BAIP. Typical administrative or processing fee scenarios include, but are not limited to (i) customer service issues that require additional personal time or attention; (ii) disputes that require personnel, accounting or legal services, whether performed by BAIP staff or by outside firms/contractors retained by BAIP; (iii) recouping any and all costs and fees, including the cost of Services, incurred by BAIP as the results of chargebacks or other payment disputes brought by CLIENT, CLIENT’S bank or Payment Method processor. These administrative fees or processing fees will be charged against any retainer or fee payments made or billed to the Payment Method CLIENT has on file with BAIP. CLIENT agrees that any services of BAIP rendered and fees, costs, and expenses incurred or advanced for CLIENT prior to engagement for related to matter(s) under this TOS (conferences, telephone conferences, et cetera) will be due and invoiced to CLIENT and billed against any payments made. BAIP shall impose a three hundred fifty-dollar administrative fee to handle each/every payment processer/credit card dispute/chargebacks. BAIP and CLIENT acknowledge that any and all prices and fees quoted by BAIP assume a cash discount, whereby non-cash payment methods instead cost three percent higher. Any new service order(s) shall incur a five-hundred-dollar per case overhead fee upon termination of the procured service(s). CLIENT agrees to pay attorneys’ fees and internal/external costs that BAIP and/or its agents incur in collecting any unpaid amounts in addition to a collection activity fee of $50 for each month that CLIENT does not pay BAIP the full amount of charges due by the invoice due date. CLIENT agrees that the collection activity fee is not an interest charge for the time value of unpaid money and recovers costs that are different from the costs recovered by the late payment interest charge described in this Section. BAIP and CLIENT acknowledge that any bills past-due by sixty (60) days constitutes a material breach of this TOS.

FEE ESTIMATES; FEE UPDATES: BAIP may provide cost estimates for any proposed work, which may be exceeded in unpredictable circumstances that may arise. DISCOUNTED/REDUCED FLAT-FEE PATENT WORK CONDITIONS (NOTE: all fees below are quoted at a small/micro entity discounted rate):

1. The invention and its variants must be completed, well defined, not in flux, and of a nature that lends itself to a very predictable level of work time and complexity, and CLIENT agrees to follow all protocol(s) and not to do any of said ‘restricted acts’ that are set forth in this TOS; otherwise, in either case, the quoted undiscounted fees will instead become billed and due.
2. CLIENT agrees to submit clear invention PDF images and ASCII text written description (ID) of how to make and use the invention and all variants, such that BAIP can work exclusively from CLIENT’s written submission. BAIP may provide guidance material to help CLIENT validate ID sufficiency. Typical ID sources for BAIP’s work include, without limitation, ID or IDFs submitted for: quoting, opinions, searching, PPAs, PAs, and PCTs. All patent drawings will be based upon CLIENT’s submitted images. A MS WORD doc first draft of the (P)PA specification will be emailed to CLIENT for revision. Prior to giving approval of any draft, CLIENT agrees to review the draft in complete detail and validate that all desired/required disclosure (e.g., to include all enabling/key details, key version(s), patent protection priorities/goals, etc.) is/are clear and present, and revise such draft(s) to include anything missing or incorrect before filing. CLIENT agrees to embed, as redline changes, all questions, revision(s), and/or comments directly into the draft revision to BAIP such that it does not alter the original formatting; otherwise, BAIP charges a fee to implement revisions, or correct/restore formatting ($50 for simple, and up to $500 for v. complex ones). CLIENT acknowledges that the discounted, flat-fee pricing assumes no in-person meetings and all communications to BAIP are done in writing by email or FAX or mail/courier, as appropriate for BAIP’s best efficiency. 
3. The BAIP written quotes is/are limited to defined invention complexity level(s), which may be based on CLIENT’s ID (verbal and/or submitted). Such ID cannot include substantial new matter after BAIP quoting. If BAIP’s quote states “standard claims count” that means up to 20 (usually 10-20) total and up to 3 (usually 2-3) independent claims. BAIP shall endeavor to write patent claims that at least cover the main scope/focus of an invention novelty list and simplest embodiment provided by CLIENT. The flat-fee approach does not include: prosecution, USPTO fees, phone time, consulting time, meetings, new matter, research, or the review or opining upon any 2nd or 3rd party prior-art for any purpose, all of which are billed at its hourly rate. BAIP may guide CLIENT on providing input helpful to assessing non-obviousness. By default, BAIP assumes the quality level selected upon engagement is that which best corresponds to the payment(s) made. 
4. BAIP and CLIENT agree that if there are any substantial deviation from items 1 through 3, at any time, BAIP will, in good faith, work with CLIENT to maintain the flat-fee quote in light of any substantial changes in CLIENT’s ID; however, if it is clear that CLIENT’s ID (or any CLIENT revised drafts) has added new matter, BAIP, at its sole discretion, may either adjust down its work quality level to compensate, or fairly quote CLIENT an additional flat-fee amount to properly include said new matter, and may not be able to include the new matter if not given sufficient lead time ahead of any deadline, whereby CLIENT is also responsible for any USPTO Continuation-in-Part (CIP) filing fees as needed.

5. CLIENT acknowledges that the priority general retainer portion of said quoted fixed-fee is: $1500 PAs, $300 Designs/OA/cPPA, $100 fPPA, and $500 for PCT & qPPA, and the flat-fee portion consists of the remaining portion of the fixed-fee quoted. For the purposes of any accounting requirements of 37 CFR 11.115 CLIENT agrees to the following billable milestones and accounting method for PA related work: 1) the following fees become due upon engagement: an $800 ($200 Design/cPPA/OA, $75 fPPA) case setup fee per case (e.g., for (pre)engagement consultations, docketing, interaction, support, resources, costs, overhead, Advertising, etc.), 2) an ID intake, processing, and validation (“Final ID”) fee amounting to the greater of $750 ($250 Design, $75 fPPA/cPPA ) or 20% of the effective quoted flat-fee, wherein if CLIENT takes more than 1 week to provide/approve Final ID documents, CLIENT agrees that BAIP, at its sole discretion, may proceed to do and bill its work, using whatever prior document(s) submitted, as if it received CLIENT’s proper response. 3) a first draft drafting fee becomes due upon completion of a first draft specification thereof, and 4) a final draft drafting fee becomes due upon completion thereof. 5) Upon approval of said final draft, a pre-paid $800 fee to prepare paperwork and initiate, or do, the filing process at a patent office. 6) If CLIENT concurrently procures PPA and/or prior art research and patent preparation/filing work then CLIENT agrees that BAIP may, at its own discretion, perform the patent preparation work, drafted in accordance with the PPA and/or prior art search results. If CLIENT engages BAIP under the fixed fee quote billing option, then CLIENT agrees that a first portion of the fees prepaid will be used to cover the forgoing engagement milestone related fees, and any remaining portion will be used to procure work on the first draft and/or final draft drafting work milestone(s).  Upon CLIENT termination or initiating dispute(s) via any 3rd party, CLIENT agrees that all quoted undiscounted fees for patent services (to include, without limitation, any patent writing, OAs, filings, patentability opinions, initial consultations, and prior prior-art research, which maybe invoiced as “Patentability balance” in the quote) are billed and whereby all the above milestone fees are proportionately upwardly adjusted, .  If the remaining prepaid balance is insufficient to cover a given next milestone (e.g., if engagement was based upon a quoted partial prepayment amount), such next stage work is kept on hold until CLIENT prepays the remaining balance of the quoted fixed-fee. CLIENT further agrees that regarding the drafting work portion of the flat-fee quoted, performance of the first draft drafting work accounts for 90% thereof, and performance of final draft drafting work accounts for 10% thereof. BAIP and CLIENT agree that CLIENT has 2 calendar days inclusively from the day of performance any of the foregoing milestones to dispute the corresponding fee(s), after which CLIENT agrees that BAIP has the right under 37 CFR 11.115 to receive the due fee(s) from CLIENT's prepayment amount. CLIENT agrees that at least BAIP's mere emailing of work product to CLIENT achieves performance of any of the foregoing billing milestones, and, as calculated according to the foregoing fee apportioning schedule, constructively constitutes the billing/invoicing event notice required per 37 CFR § 11.115, thereby rendering appropriate accounts to CLIENT regarding the fees due and prepayment or retainer funds transferred to BAIP. For the hourly rate billing option, CLIENT agrees that foregoing terms apply except that the percentage apportioning schedule is replaced with an actual detailed accounting and invoicing of billable rates and/or time spent on the given milestone task. Moreover, for any cancelled work or disputed fees on flat-fee cases, CLIENT agrees to pay BAIP’s invoiced hourly time spent at its hourly rate, possibly beyond other terms of and/or fees triggered under this TOS as warranted.
6. CLIENT acknowledges that for any PPA, PCT or prosecution related (e.g., USPTO OA/notice response) work, completion or delivery of a first draft work product or filing thereof achieves 100% of the PPA, PCT, or prosecution response flat-fees quoted, and for prior-art research work, BAIP’s emailing of a search report achieves 100% of the prior-art research flat-fee quoted. 
The Flat-fee service avoid costly overhead, disclosure meetings, phone calls, excess emails and draft iterations; esp. regarding errant assumptions, misunderstandings or vague disclosures- so, CLIENT must submit at least a clear plain English, full description of its invention such that BAIP can draft the application efficiently based solely thereupon. All CLIENT inquiries must be first attempted by email or BAIP’s website support portal. In the flat-fee arrangement, phone calls are strictly limited to status checks or time critical matters in which BAIP has not timely responded by email. CLIENT acknowledges that any other phone calls shall be billed and due in advance under our hourly fee schedule for matters requiring professional consultation time, and billed on a per call basis for paralegal/receptionist supported matters, at $100 for the first 15 minutes and $50 for each addition 15 minutes for admin/paralegal time, and at the hourly rate for any patent agent or patent engineer time. 
6. Termination: In addition to the automatic termination provisions contained in Section 4 (“General Notices”), either CLIENT or BAIP may terminate BAIP’s work or representation of CLIENT at any time for any reason upon written notice to the other party. CLIENT agrees that if such termination is invoked by CLIENT, all fees that were ever due (including general retainer and case setup) become immediately due and payable at the quoted undiscounted rate (including actual time spent on any work/case at our hourly rates), as well as all unpaid fees and costs for any services rendered or otherwise required by this TOS, and a $500 termination fee may be charged if BAIP experiences or anticipates time-consuming communications, issues, or disputes handling related to the matter. BAIP will retain CLIENT’s material(s)/property for a period of one (1) month after the time of such conclusion/termination, beyond which BAIP may have the submitted material(s) destroyed/discarded unless CLIENT’s account is subject to delinquency collections; hence, CLIENT must pay all outstanding invoices and timely request return/destruction of property for BAIP to do so. Upon conclusion of BAIP’s work and/or representation, BAIP is no longer responsible for taking any further action (including, but not limited to, responding to USPTO Office Notices/Actions or filing of PAs or attending to deadlines, payment of maintenance or annuity fees) on CLIENT’s behalf, and CLIENT further agrees that BAIP may withdraw as CLIENT’s representative in any of CLIENT’s matters, or administrative proceeding, or other matters before the USPTO or any other governing body (such as, without limitation, WIPO for PCTs), and to substitute CLIENT in said matter or proceeding as CLIENT's own attorney, and CLIENT shall cooperate (e.g., by providing executed withdrawal and/or substitution forms to the USPTO) in freeing BAIP of any obligation to perform further work, and paying any legal fees and costs incurred by BAIP to obtain such withdrawal authorization. The definitions and notices contained in this TOS and the rights and obligations contained in sections 5 (“Fees, Costs and Bills”), 6 (“Termination”), 7 (“Limitation of Liability”), 8 (“Necessary Time Deadlines), 9 (“Dispute Resolution”), and 11 (“Miscellaneous”) will survive any termination or expiration of this TOS.

7. Limitation of Liability; Disclaimer of Warranties; Indemnification: TO THE FURTHEST EXTENT PERMITTED UNDER 35 U.S.C. §§1-376 AND ALL RELATED RULES/REGULATIONS (THE “PATENT ACT”) AND ALL OTHER APPLICABLE LAWS, IN NO EVENT WILL BAIP BE LIABLE FOR ANY INDIRECT, INCIDENTAL, CONSEQUENTIAL, SPECIAL OR EXEMPLARY DAMAGES OR LOST PROFITS ARISING OUT OF OR IN CONNECTION WITH THIS AGREEMENT, EVEN IF BAIP HAS BEEN ADVISED OF THE POSSIBILITY OF SUCH DAMAGES. TO THE FURTHEST EXTENT PERMITTED UNDER THE PATENT ACT AND OTHER APPLICABLE LAWS, UNLESS OTHERWISE NEGOTIATED BY CLIENT, IN NO EVENT SHALL BAIP’S TOTAL LIABILITY FOR ANY DAMAGES, DIRECT OR INDIRECT, IN CONNECTION WITH THE SERVICES OR IN CONNECTION WITH ANY OTHER SERVICES RENDERED BY BAIP TO CLIENT EXCEED THE AMOUNT PAID TO BAIP HEREUNDER, WHETHER SUCH LIABILITY ARISES FROM ANY CLAIM BASED UPON CONTRACT, WARRANTY, TORT OR OTHERWISE. 
To the furthest extent permitted under the Patent Act, 37 CFR 11.108, and any other applicable law/regulation: CLIENT agrees to hold all BAIP employees, agents, officers, managers, contractors, and consultants (the “BAIP Personnel”) harmless from and against any complaints, controversies, claims or damages arising out of or related to this TOS initiated by CLIENT and further agrees not to initiate any legal proceeding of any kind or nature against any BAIP Personnel, as individuals, and, furthermore, CLIENT expressly understands and agrees to indemnify and hold BAIP, and its member(s), agents, employees, successors and assigns, harmless from any expense, injury, loss or damage incurred in connection with any legal or dispute action, directly or indirectly, arising from or related to any and all past, present and/or future instances of: (a) the use or the inability to use BAIP service(s) or BAIP work product(s); (b) the actions or inactions by third party service provider(s) that BAIP reasonably relies upon (e.g., without limitation, online payment service(s), website, web hosting, USPTO, contractors, and the US postal service); (c) the failure to meet a patent related deadline or any other kind of deadline; (d) BAIP providing filing services on behalf of CLIENT, whereby BAIP acts as CLIENT’s proxy but primarily files with a patent office, or treaty organization, material substantially produced, or authored by CLIENT, even if BAIP has reviewed or revised the material or added a claim set thereto; (e) any claim by CLIENT against any agent, employee or contractor of BAIP; (f) the cost of procurement of substitute service(s) resulting from any service(s) procured; (g) the lack of, or inaccurate, disclosure to CLIENT of any kind of filing deadline(s) or requirement(s) relevant to preserving and/or establishing CLIENT’s IP rights; (h) any confidentiality/info/systems security breach/failure issues caused by any BAIP electronic file(s) and/or computer system(s) and/or website(s); (i) any errors and/or omissions (E&O) occurring in any flat-fee work product, including, without limitation, PAs/prosecution and post allowance work, wherein CLIENT is responsible for final E&O review when approving final drafts for filing, and a signed oath and/or written authorization to file is deemed as CLIENT affirmation that E&O review was performed (within CLIENT’s ability to recognize or question) and none were present, whereby CLIENT agrees to hire independent legal counsel to review and find and promptly report to BAIP any E&O issues before signing for and/or filing of the application or soon afterwards, and have BAIP implement the needed E&O corrections in a CIP filing; (j) any assessments or opinions related to patent infringement or litigation; (k) any post foreign filing related matters; (l) any creative or inventive work rendered; (m) any related matter, engagement or issue for which BAIP provided CLIENT at least a partial refund upon; (n) any (including free courtesy) work or filing done, or not done, if all (or any) fees were not paid; (o) BAIP stopping/delaying any work due to any TOS breaches or improper TOS execution; (p) making USPTO fee payment(s) at the Micro entity level; (q) any controversy within the jurisdiction of the USPTO OED; (r) a Track 1 accelerated examination request filing, and/or (s) BAIP not meeting any promised date/timing certain milestone/deadline/rush /prioritized work, wherein CLIENT agrees that BAIP’s maximum liability is limited to refunding any rush/prioritization fee paid or refiling an incomplete PA as a CIP or prosecuting a USA OA primarily based on missed deadline related prior art, all at CLIENT’s official fees expense. Moreover, CLIENT agrees that for any claim arising out of an E&O in BAIP’s performance of the Services, CLIENT must give BAIP a reasonable opportunity to officially correct the E&O, and the E&O issue must be first emailed to BAIP within six months of the first occurrence of such E&O and also made in writing by U.S. Certified Mail (return receipt requested), or such E&O claim shall, to the extent permitted by any applicable law or regulations, be deemed waived. Patent prosecution is unpredictable, so BAIP makes no representations, warranties, promises or guarantees to CLIENT whatsoever about the outcome or fitness of CLIENT’s matters related to any Services provided by BAIP, including for any creative or inventive work rendered, with the sole exception being that in very limited circumstances, BAIP may advertise a ‘guaranteed’ prior-art search with written patentability opinion, where if offered to and purchased by CLIENT, it is conditioned as follows: CLIENT must hire BAIP, at additional cost, to prepare, file, and prosecute the PA until allowance, including filing CIP application(s), where if BAIP cannot get a patent claim allowed then BAIP and CLIENT agree that the sole compensation to CLIENT related to any incorrect search/patentability opinion rendered (guaranteed or not) is a refund of the fee paid to BAIP for such prior-art search service. Moreover, if all rejections of claims in the USPTO’s first OA are not exclusively based on the prior-art cited to USPTO in a BAIP submitted IDS form, or if at least one OA response by BAIP results in different prior-art being cited in a next rejection then CLIENT agrees to waive any kind of harm or damage claim against BAIP related in any way to its patentability opinion, advice, and/or decisions to file and/or prosecute CLIENT’s PA(s). CLIENT agrees that any complaints it may have about any kind of work-product issues (e.g., without limitation, missing or omitted or erroneous material, lower quality than expected, too many OAs, etc.) shall be exclusively remedied by way of improving the original filed application and refiling that as a CIP to prosecute instead, all at CLIENT’s expense unless it was clearly BAIP’s fault. CLIENT agrees: to ask for, and only rely upon, written statements/guidance directly from Ariel Bentolila for any important/critical legal, professional, patent, or financial matter, and that statements from anyone else at BAIP are completely non-binding and ineffectual for all intents and purposes. IF ANY APPLICABLE LAW/REGULATION(S) DO NOT ALLOW ALL OR ANY PART OF THE ABOVE LIMITATIONS OR EXCLUSIONS OF LIABILITY (INCLUDING INCIDENTAL OR CONSEQUENTIAL DAMAGES) TO APPLY TO CLIENT, THE LIMITATIONS WILL APPLY TO CLIENT ONLY TO THE EXTENT PERMITTED BY APPLICABLE LAW; e.g., 37 CFR 11.108. 
8. Necessary Time Deadlines; Disclosure by CLIENT; CLIENT Responsibility: BAIP has no obligation to meet any due date (including, without limitation, bar dates, USPTO set response deadlines, priority filing dates, PPA expiration date, and/or PA filing dates) imposed by CLIENT, the USPTO or any other governmental body unless BAIP has both properly engage BAIP under this TOS (including all payments due) and provide all information reasonably necessary (to include PPA, initial disclosures, Final ID feedback, draft revisions, priority info, etc.) at least 60 days prior to any deadline or due date. CLIENT expressly gives full permission to BAIP to take any action and/or exceptions to any above/below terms BAIP, at its sole discretion, may decide are needed to take to meet an imminent deadline (official or CLIENT requested rush/prioritization work); e.g., without limitation, BAIP initially preparing and/or filing an OA response and/or a PA/PCT/FPA in CLIENT’s name with a broad claim, lower quality level work, informal drawings, and/or incomplete/missing/incorrect: TOS, prepayments, information, documents, ID, review or oral/written authorizations, signed filing papers, and/or official fees, often done when CLIENT is not timely and/or unexpected fees/work/process delays occurred, whereby if that is, at least in part, due to a CLIENT’s fault then any paid rush/prioritized work and/or any promised milestone timing is/are instead done on BAIP’s ‘best efforts’ basis. CLIENT agrees that BAIP is under no obligation to meet any timing/deadlines in such situations, whereby BAIP may decide, at any time, and for any reason, at its sole discretion, to cancel any rush/prioritized work and refund some/all of any rush/prioritization fee paid. Unless CLIENT pays BAIP a written quoted rush/prioritization fee for date certain work, any quoted turn-times are only typical estimates or goals and BAIP meeting any kind of deadline is on a “reasonable efforts” basis, and that turn-times in the written quote are only valid during the above active general retainer (priority work) period, after which all quoted turn-times will at least double, and will depend upon caseload. All BAIP quoted turn-times are measured from when suitable engagement for work, and validated Final ID have occurred. CLIENT agrees to disclose in writing to BAIP prior to CLIENT’s execution of this TOS and again upon engagement all applicable patent/work related filing deadlines, and after engagement CLIENT is responsible to be diligent in assuring that BAIP confirms, in writing, meeting said deadline and that BAIP follows through on meeting its quoted milestones (to include delivery of initial drafts, revisions, filings, etc.). For any BAIP work product produced or service rendered under this TOS (including but not limited to work product that is directly or indirectly, in whole or in part, filed with the USPTO, or any other patent office) BAIP and CLIENT acknowledge that, except to the extent prohibited by any applicable law, CLIENT, is solely responsible and liable for reasonably establishing and/or reasonably verifying all required current or future actions, and the timing thereof, required to preserve and/or establish CLIENT’s IP rights, including: U.S., foreign, or International, or other filing deadlines and/or requirements, to include establishing priority claims; making all required fee payments; and satisfying all other filing requirements that are directly, or indirectly, related to the work product, esp. when it is directly or indirectly, in whole or in part, is filed by CLIENT. If any missed due date/deadline arises from a USPTO notice/action letter that BAIP was timely notified of obligation to handle under this TOS, at most, BAIP will only be responsible for the amount of the first month time extension fee at the micro entity level. CLIENT acknowledges/affirms that any PoA accorded to BAIP for any kind of flat-fee quoted work is solely for the purpose of perfecting the filing of the quoted limited engagement work (e.g., to access private PAIR, discuss with USPTO, etc.), and does not obligate BAIP to accept, work on, and/or respond to or handle any future/new matter beyond that quoted, or to meet any post initial filing deadline(s).
9. Dispute Resolution: COOPERATION; CERTAIN CLIENT CLAIMS: If any concerns about BAIP arise, please notify us immediately. The parties agree to endeavor to resolve any disputes in a fair and amicable manner. If, for some reason, the parties are not able to resolve any concerns raised by CLIENT, then the parties agree that before initiating any official dispute/complaint process, CLIENT will first contact BAIP by email, physical mail, and phone call/voice mail, and give BAIP notice of, and a fair chance to address, all issues. If resolution is thereby not achieved within 30 days, CLIENT will litigate all complaint(s) and disputes for which the USPTO has jurisdiction before the USPTO in accordance with the relevant OED provisions of the 35 U.S.C. and 37 CFR Parts of the Patent Act, whereby USPTO may seek court ordered restitution to CLIENT, or may indicate or determine that no action can or will be taken to resolve the dispute; whereby, BAIP and CLIENT agree that the Commissioner of Patents’ judgment on the dispute, or decision that no action can or will be taken by the USPTO to resolve the dispute, may be entered in any court that has jurisdiction over the matter and CLIENT will be estopped from bringing, in any court or dispute resolution forum, the same or any additional claims arising out of or related to the dispute or complaint(s) against BAIP. Moreover, CLIENT expressly waives its constitutional right to litigate, and/or seek to be part of any consolidate class action status/treatment, in any court (including, but not limited to any small claims court, city, state, federal, trial by jury, or international court) any dispute, claim, or controversies arising out of or relating to this, or any prior, TOS executed with BAIP, or the negotiation, breach, validity, termination or performance hereof and thereof or the transactions contemplated hereunder, including, without limitation, claims arising from contract, related to work product quality, business damages, malpractice, fraud or fraud in the inducement, warranty, or tort. 
MEDIATION: Should the USPTO venue be found to be improper or unenforceable as a matter of law then, if CLIENT is the initiator of a claim that results in a dispute, CLIENT agrees that its sole subsequent remedy is to, in good faith, try the dispute through mediation in San Francisco, California conducted by a mediator to be mutually selected. The initiating party will pay all costs related to the mediation. Each party will cooperate fully and fairly with the mediator and will attempt to reach a mutually satisfactory compromise to the dispute. If the dispute is not resolved within thirty (30) days after it is referred to the mediator, then CLIENT agrees that its final and exclusive remedy is to initiate arbitration as specified below. 

ARBITRATION: All CLIENT disputes, claims, or controversies arising out of or relating to this TOS, or any other TOS executed and delivered pursuant to this TOS, or the negotiation, breach, validity, termination or performance hereof and thereof or the transactions contemplated hereby and thereby, that are not resolved by mutual agreement, or as prescribed above, shall be resolved solely and exclusively by binding arbitration to be conducted before the American Arbitration Association (the “AAA”) or its successor. The parties understand and agree that this arbitration provision shall apply equally to claims of malpractice, fraud or fraud in the inducement. The arbitration shall be held in San Francisco, California before a single arbitrator and shall be conducted in accordance with the Commercial Arbitration Rules of the AAA, unless specifically modified herein. The arbitration shall comply with and be governed by the provisions of the California Arbitration Act, California Code of Civil Procedure sections 1280 1294.2. CLIENT further understand that, in some instances, the costs of arbitration and/or mediation could exceed the costs of litigation and the right to discovery may be more limited in arbitration than in court. The arbitrator shall not have the power to order the answering of interrogatories or the response to requests for admission. Each party shall provide to the other party, no later than fourteen (14) business days before the date of the arbitration, the identity of all persons that may testify at the arbitration, a copy of all documents (other than rebuttal documents) that may be introduced at the arbitration or considered or used by a party’s witness or expert, and a summary of the expert’s opinions and the basis for said opinions (other than rebuttal expert summaries). The arbitrator’s decision shall set forth a reasoned basis for any award of damages or finding of liability. The parties covenant and agree that they will participate in the arbitration in good faith. All parties to the arbitration agree to pay their own costs and expenses related to or arising from the arbitration process (including without limitation, travel, and attorneys’ fees). The initiating party of the dispute will pay the fees and expenses charged by AAA. This Section 9 applies equally to requests for temporary, preliminary or permanent injunctive relief. The provisions of this Section 9 shall be enforceable in any court of competent jurisdiction. 
10. Force Majeure: CLIENT agrees to hold BAIP harmless, and will remain responsible for all moneys owed to BAIP, if BAIP’s performance of its obligations is delayed by the occurrence of: (a) fires, floods, winds, earthquakes, elements of nature, acts of God, acts of war, terrorism, riots, civil disorders, rebellions or revolutions, sabotage, embargo, government action/order, blackouts, Internet or USPTO EFS outages, epidemics/quarantines, strikes/labor/contractor difficulties, or any other similar cause; or (b) any event or circumstance within the control of, or caused by information provided by, CLIENT or a 3rd party (including contractors). Except for payment obligations, no party or its associates is liable for failure or delay in performance to the extent caused by circumstances beyond its reasonable control.
11. Miscellaneous: Except as otherwise provided herein, the validity, interpretation, and performance of this TOS will be controlled and construed in all respects under the laws of the United States of America (“USA”, “federal law”) and by the laws of the State of California, excluding California’s conflict of laws rules, and except to the extent that California law is contrary to or preempted by federal law, whereby federal law shall control and construe all such TOS terms, and any action to enforce this contract can only be brought exclusively in San Francisco County, California, USA and will only be litigated there as set forth above (except for the USPTO venue); moreover, the parties irrevocably consent and agree to exclusive personal jurisdiction being in only those venues and to not bring any legal or civil action to any other jurisdiction or venue for any matter arising out of or relating to this TOS, except that in actions seeking to enforce any order or any judgment from such federal or state courts, such personal jurisdiction shall be nonexclusive. CLIENT acknowledges the importance of informing BAIP of all relevant facts and cooperating with BAIP’s effort in performing the Services. CLIENT also understands that all notices and communications from BAIP will be sent by email whenever possible, and, hence, CLIENT shall keep BAIP informed of CLIENT’s current email and physical address and telephone number. CLIENT attests there are no other parties with ownership interest (by way of example and not limitation, other inventors or assignees) in any property involved in the present engagement. For BAIP to share CLIENT’s experience with others, CLIENT expressly grants BAIP the irrevocable, perpetual, worldwide and royalty free right to use CLIENT’s identifying information and/or any feedback/review for our advertising and marketing purposes in any manner and in any media that BAIP so chooses whether now known or hereafter devised, and that CLIENT has the right to have such matter prevented, removed or edited upon request to BAIP. CLIENT agrees that any service fee discount offered in connection with making online testimonial reviews of CLIENT’s experience with BAIP, shall not be considered as a testamentary gift under 37 CFR § 11.108 (c), at least because the testimonial may be disparaging in accordance with the foregoing terms.  By accepting this TOS, in accordance with 37 CFR § 11.108(h)(1), CLIENT affirms that it has consulted with, or is represented by, an independent legal counsel, at least concerning the limitation of liability terms of this TOS, or has willfully chosen not to do so with full informed consent. CLIENT also affirms its signing of this TOS is voluntarily and is the product of open negotiations between parties, thus this Agreement is not a form contract, and accordingly CLIENT is encouraged to make cross-outs and add language, yet any alterations are only valid when BAIP codifies them in a revised TOS sent to CLIENT; and, CLIENT agrees that any alterations herein compared with the last TOS terms document sent to CLIENT, shall have no legal effect, and shall be replaced, and this TOS thereby reformed, with the corresponding term(s) in said last TOS sent to CLIENT, which are instead binding in their entirety. As such, each of the Parties hereto expressly acknowledges and agrees that this TOS shall not be deemed to have been prepared by, or drafted by, any particular Party or Parties, and that the normal rule of construction to the effect that any ambiguities are to be resolved against the drafting party or parties shall not be employed in the interpretation of this TOS. If any terms in this TOS are deemed unconscionable by a court, then instead of holding such term(s) as invalid, the court shall be shall herein and hereby constructively reinterpreted such term(s) to achieve a result that is as similar to the original goal(s) as possible while being conscionable. BAIP will have no obligation to provide Services, until CLIENT returns a signed copy of this letter and all engagement related terms and conditions contained herein have occurred. No failure to require strict compliance with any provisions herein, or to exercise any right provided herein, or waivers of or exceptions to any term, condition or provision of this TOS, in any one or more instances, shall be deemed to be, or construed as, a further or continuing waiver of any such term, condition or provision. This TOS and the terms and conditions of this TOS shall inure to the benefit of and be binding upon the parties, their respective heirs, successors, assigns, administrators, executors and other legal representatives, and each of them, as though all of them were parties to this TOS. CLIENT may not assign this TOS without the prior written consent of BAIP, which consent shall not be unreasonably withheld, but only where (I) the assignee agrees in writing to be bound by this TOS, (II) the assigning party remains liable for obligations under TOS if the assignee defaults on them, and (III) CLIENT has notified BAIP of the assignment. Any other attempt to transfer or assign is void. CLIENT agrees that CLIENT shall not make, or cause, or assist, to be made, directly or indirectly, including with a 3rd party, in making public, (except any required or excepted by governing law) the following ‘restricted acts’: a) any statement regarding the relationship or terms contemplated by this TOS and/or any disputes/settlements, b) any content or fees or offers set forth in a BAIP written quote or correspondence, c) any unapproved personal information or disparaging remarks or negative rating concerning BAIP and/or any of its personnel, on any public media; and, d) use, solicit others to use, or otherwise indirectly induce or have others use the "Bay Area IP", “bayareaip”, or "Bay Area Intellectual Property group" trademark name(s), or any variants thereof, as part of any Internet domain name or as keywords in any search engine optimization (SEO) campaign, and agrees to promptly transfer without cost to BAIP ownership of any such domain name(s) to BAIP upon BAIP’s request, wherein CLIENT agrees that performing said ‘restricted acts’ is a material breach of this TOS. CLIENT further agrees that such restricted acts are at least an intentionally injurious interference with BAIP’s economic advantages action against BAIP and a damage to its goodwill and reputation, and CLIENT accepts any conscionable compensatory damages demanded and/or sought by BAIP in any court of law. The parties agree that choice of law interpreting the foregoing non-disparagement clause(s) are specified to be Title 15, Chapter 2, Subchapter I § 45b “Consumer review protection” of Federal law; however, if that is legally or OED ethically deemed invalid then before engaging in any disparaging ‘restricted acts’, CLIENT agrees to present BAIP the exact material desired to be made public, and to get approval for any publication, wherein CLIENT agrees to always make completely factual statements and include BAIP’s answer(s) and side of the story in all public disparaging statements, which will be deemed an exception as a BAIP approved disparaging statement. In valuable consideration, and in exchange, for CLIENT’s above waiver of certain of its constitutional or legally sanctioned free speech and court petitioning rights, BAIP has provided, and upon proper engagement, CLIENT has benefited from, certain conditional reduced/discounted fee or other compensations. BAIP and CLIENT agree that any kind of reduced fee or compensation (to include fee discounts, or a fee waiver/refund for resolving controversies or issues or terminations, etc.) CLIENT has received or benefited from in connection with BAIP are deferred fees provided on the on the condition that CLIENT does not ever substantially breach any terms of this TOS whereby CLIENT agrees that any breaching acts obligates CLIENT to immediately owe BAIP the discounted and/or waived and/or refunded fees portions and the full/undiscounted fees as originally quoted, which unpaid deferred full fees become retroactively due as if they were the originally agreed upon for work done, except that this unpaid balance only becomes due upon any breach of this TOS. Upon receipt of any fee refunds/wavers CLIENT agrees to waive any/all disputes/claims against BAIP, and guarantees that all feedbacks ever made online by CLIENT, or on CLIENT’s behalf, will be removed within 48 (forty-eight) hours and never made again thereafter. CLIENT agrees to pay all costs (incl. attorneys fee and collection fees) incurred by BAIP to enforce and/or defend any material terms breached in this TOS, including fees for enforcement, and/or to obtain any judgements, and/or injunctions, and/or to prosecute any legal complaints related to said ‘restricted acts’ and debt collections provisions. Upon any delinquency as set forth above CLIENT agrees to promptly pay BAIP’s above noted deferred quoted undiscounted fees, and as debt collections, to assign/vest ownership in, and pledge as first lien collateral to BAIP any and all innovation matter (e.g., inventions, IP, PPAs, PAs, PCTs, patents, trade secrets, prototypes, etc.) related to any service(s) (including, search, opinions, patenting, filings, etc.) procured or rendered under this TOS, and CLIENT waives any right to any future compensation from BAIP. Moreover, if BAIP, at least in part, conceived of a claimed feature (thus by law a co-inventor) then CLIENT agrees to assign BAIP co-ownership in the patent. If to enforce these TOS breach, debt collections, or co-ownership provisions BAIP is unable for any reason to secure CLIENT’s signature to any document required to file, prosecute, register or memorialize the assignment of any right under this TOS, CLIENT hereby irrevocably designates and appoints BAIP and BAIP’s duly authorized officers and agents as CLIENT’s agents and attorneys-in-fact to act for and on CLIENT’s behalf and instead of CLIENT to take all lawfully permitted acts to further the filing, prosecution, registration, memorialization of assignment, issuance and enforcement of rights under such CLIENT Innovations, all with the same legal force and effect as if executed by CLIENT. The foregoing is deemed a power coupled with an interest and is irrevocable. Should said ownership vesting be officially not lawful/allowed, CLIENT agrees BAIP has first lien rights on all of CLIENT’s said innovation matter and/or any other valuable property/accounts, and shall authorize, and not contest, BAIP securing a lawful lien thereupon to collect debts owed. Should CLIENT choose to engage BAIP prepaid flat-fee work with only the minimum down payment and/or conditional discounts quoted, CLIENT agrees that, at least because the first draft work consumes most all of the fixed-fee, BAIP is financing the balance owed, and if CLIENT’s account becomes delinquent then such balance becomes a debt owed to, and collectable by, BAIP. Except for timing requirements above, neither party waives any rights by not exercising (or delaying the exercise of) any rights under this TOS, to include seeking any potential remedies or damage compensation. There are no third-party beneficiaries to this TOS other than those expressly stated in the foregoing, which includes BAIP’s Personnel and contractors. This TOS does not create any agency, partnership or joint venture among the parties. All Section headings/captions are inserted solely for referencing convenience, and are considered a part of this TOS and shall not affect the meaning or interpretation hereof. This TOS shall be construed without regard to the party responsible for the preparation of the same and shall be deemed to have been prepared jointly by the parties; any ambiguity or uncertainty existing herein shall not be interpreted against either party, but according to the application of other rules of contract interpretation that are applied if an ambiguity or uncertainty exists. This TOS constitutes the entire and latest TOS between the parties covering any prior or future engaged upon services/work, and supersedes all prior or contemporaneous agreements or TOSs, written or oral, concerning such services/work or subject matter. This TOS may be executed simultaneously or in counterpart(s) acting as one instrument, each being deemed an original, equally admissible in evidence for enforcement, whether or not any other proposed signatory ever executes it. In making proof of this TOS, it shall not be necessary to produce or account for more than one such counterpart. Facsimile, photocopy, or electronic signatures and initials shall be deemed originals for all purposes, such signature shall create a valid and binding obligation of the party executing (or on whose behalf such signature is executed) with the same force and effect as if such facsimile or electronic signature and/or initials page(s) were an original thereof. If any clause(s), provision(s), or part(s) of this TOS is held by a court of law to be unenforceable, void or voidable, illegal, invalid, or contrary to any public policy, law, statute or regulation, or ineffective for any reason: (a) such portion shall be shall be stricken and this TOS reformed to achieve an economic effect that is as near as possible to that provided by the original provision and (b) the legality, validity and enforceability of the remaining provisions of this TOS shall not be affected thereby and will remain in full force and effect, unless the unenforceability or invalidity of any provision in this TOS vitiates or frustrates the intent of this TOS or an essential purpose of this TOS would be defeated thereby. All permitted remedies contained in this TOS shall not be deemed to be exclusive remedies for any breach of this TOS, but shall be in addition to all other remedies available at law or in equity. By executing this TOS, CLIENT affirms that, per 37 CFR. § 11.108(h), it has retained, or hereby provides BAIP informed consent to be engage without retaining, independent legal counsel to review and sanction CLIENT’s acceptance of terms in this TOS, esp. any terms that may prospectively limit BAIP’s malpractice liability. CLIENT also warrants that its signature in this TOS shall be true and substantially the same as that executed in any USPTO filing forms, and if they do not match BAIP, at its sole discretion, may refuse to continue any work and ask CLIENT for a corrected TOS having corresponding signature(s). CLIENT further acknowledges and agrees to being instead bound by, and subject to, and periodically checking for, future/amended terms to this TOS that are effective upon posting at the following URL link, which updates are made from time to time, usually annually: http://www.bayareaip.com/forms/TOS_1_inventor.doc. If CLIENT ever does not agree to such updates to this TOS, CLIENT can terminate the TOS at any time per above.

I HAVE READ, I UNDERSTAND AND I AGREE TO THE FOREGOING TERMS. 
[image: image1.emf]BAIP





CLIENT

By: __________________________


By: ___________________


Ariel S. Bentolila




Print Name:                       

Title: Contract Manager



Dated: May 7, 2024

Dated: May 7, 2024
� EMBED Unknown  ���
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